November 18, 1993
OPINION NUMBER 93-137

Mr. John A. Matessino, Chairman

Louisana Nursing Supply and Demand Commission
Post Office Box 1349

Baton Rouge, LA 70821-1349

Dear Mr. Matessino:

Y our inquiry on behdf of the Louisana Nursing Supply and Demand Commissionseeks our resolutionof
an issue concerning the proper voting procedure to eect new members to the commisson. LSA-R.S.
37:1007(A)(2)(b) provides:

Additiona members of the commission may be added at any time upon unanimous
agreement of the members named in this Subparagraph. (Emphasis added).

Y ou reate that it has been difficult to assemble dl fourteen members present at one meeting, so that such
a vote may be conducted. However, it is apparent that the legidature intended for the entirety of the
membership to be in agreement upon the issue of additiona members; a vote approving new membersby
anything less than this requirement of unanimity would be insufficient.

The Open Mextings Law governing a"public body" such asthe Louisana Nursng Supply and Demand
Commission contains a prohibition againg the representation of a member of a public body by proxy.
LSA-R.S. 42:5(B) states:

Each public body shdl be prohibited fromutilizing any manner of proxy voting procedure,
secret baloting, or any other means to circumvent the intent of R.S. 42:4.1 through 42:8.

There being no specia statute concerning the nurang commission which might prevail over this generd
prohibition, no individua other than those members specified under LSA-R.S. 37:1007 hasthe power to
vote or participate in any forma capacity. Representation by proxy is not an avallable solution to your

problem.
Further, LSA-R S. 42:5(c) provides:

Al'l votes made by nmenbers of a public body shall be
viva voce and shall be recorded in the mnutes,
journal, or other official, witten proceedi ngs of the
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body, which shall be a public docunent.

This office has previously concluded that a telephone poll
cannot be used to authorize action by a public body. Such
t el ephone polls may be "used to thwart the spirit and intent of
t he open neetings | aw because the use of such would result in
publi c business being conducted w thout public neetings." See
attached Attorney General Opinion 88-238. Thus, it remains the
opi nion of this office that a tel ephone poll fails to constitute
valid action authorizing an addition to the conmm ssion
menmber shi p.

The statute nandat es unani nous agreenent. For this reason, all
menbers nmust be present to effectuate a valid vote. Shoul d
certain nmenbers fail to attend the nmeetings as required by | aw,
the remedy of mandamus may be avail abl e to conpel the attendance
of those nmenbers. A wit of mandanus can be enpl oyed to direct
a public officer to performa mnisterial duty required by |aw,
LSA-C.C.P. Arts. 3861 and 3863. Attendance at neetings is not
a discretionary duty of a menber, but is, in the opinion of this
office, a duty purely mnisterial in nature. See Snyder V.
Alexandria City Counsel, 486 So.2d 1145 (La. App. 3rd. Cir.
1986) (duty of city council to meet and consider certain issues
was deenmed m nisterial in nature).

We hope the foregoing is helpful to you. Shoul d you have
further inquiries, please contact this office.

Very truly yours,

RI CHARD P. | EYOUB
ATTORNEY GENERAL

By:
KERRY L. KI LPATRI CK
Assi stant Attorney Gener al

RPI / KLK/ 93- 137
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LSA-R'S. 42:4.1, et. seq.; LSARS. 42:5C: LSA-RS.
37: 1007(A)(2)(b); LSA-C.C.P. Arts. 3861 and 3863.

The Open Meetings Law prohibits representation by proxy.
Further, telephone polls cannot be used to authorize action by
a public body. Finally, the remedy of mandanus may be avail abl e
to conpel attendance of comm ssion nenbers. At t endance at
nmeetings is not a discretionary duty, but is rather a duty
purely mnisterial in nature, for which the action of nmandanus
IS appropriate.

M. John A. Matessino, Chairmn

Loui si ana Nursing Supply and Demand Conm ssi on
Post Office Box 1349

Bat on Rouge, LA 70821-1349

Kerry L. Kilpatrick
Assi stant Attorney Ceneral



